Opi ni on No. 92-129

June 2, 1992

The Honorabl e Brent Hal t om
Prosecuting Attorney

218 E. 2nd Street South
P.O Box 8

Prescott, AR 71857

Dear M. Haltom

This is in response to your request for an opinion regarding
the Arkansas Freedom of Information Act (FOA), which is
codified at A C A 88 25-19-101 - 107 (Repl. 1992). Your
guestion stens from a request, pursuant to the FOA to
exam ne and copy a defendant's file mmintained by a deputy
prosecutor in your office. You state that the file contains
a copy of a letter witten by a state senator in regard to
t he defendant. You state further that the senator has
indicated he felt the letter was not subject to disclosure
under the FO A based on the fact that it was his "work
pr oduct . " Wiile you have not indicated whether the
remai nder of the file has been made available for public
i nspection, you do state that you have not yet rel eased the
senator's letter. Your specific questions are as foll ows:

1. Is [the senator's] letter, being a part of the
case files in ny deputy's office, a 'public
record as defined by AA.C A § 25-19-103(1)~?

2. And, if so, is the letter excepted from
di scl osure pur suant to A C A
§ 25-19-105(b)(7) since it is correspondence
froma nenber of the General Assenbly?

It is my opinion that the answer to your first question is
"yes." The letter maintained in the office of the deputy
prosecuting attorney is a public record.

Wth regard to this issue, A C A 8 25-19-103(1) states:

"Public records' neans witings, recorded sounds,
films, tapes, or data conpilations in any form
required by law to be kept or otherw se kept, and
which constitute a record of the performance or
[ack of performance of official functions which
are or should be carried out by a public official
or enployee, a governnental agency, or any other
agency wholly or partially supported by public
funds or expending public funds. Al records
maintained 1in public offices or by public
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enpl oyees within the scope of their enploynent
shall be presuned to be public records. [Enphasis
added. ]

It is nmy opinion that the letter in the deputy prosecutor's
file falls within the statutory definition of public records
as set out at 8§ 25-19-103(1).

Wth regard to your second question, it is ny opinion that
the answer is "no." The letter is not exenpt from
di scl osure based on the exception set out at A CA
§ 25-19-105(b)(7) for unpublished correspondence of a nenber
of the General Assenbly.

Section 25-19-105 provides in pertinent part that:

(b) It is the specific intent of this section that
the followi ng shall not be deenmed to be nade
open to the public under the provisions of
this chapter:

* * *

(7) Unpublished ... correspondence of ... nenbers
of the General Assenblyl.]

The Arkansas Suprene Court has conmitted to the proposition
that the FO A should be broadly construed in favor of
di scl osure and exceptions are construed narrowmy in order to
counterbalance the self-protective interests of t he
government al bureaucracy. McCanbridge v. City of Little
Rock, 298 Ark. 219, 766 S.W2d 909 (1989); Arkansas Gazette
Co. v. Southern State college, 273 Ark. 248, 620 S.W2d 258
(1981).

Wil e there are apparently no cases in Arkansas interpreting
the term "unpublished" as wused 1in the context of
§ 25-19-105(b)(7), it is presunmed that the |legislature
enpl oyed words in their usual and comon neani ng. Bol den v.
Watt, 290 Ark. 343, 719 S.W2d 428 (1986); Sinmons First
Nati onal Bank v. Abbott, 288 Ark. 304, 705 S.W2d 3 (1986).

Black's Law D ctionary 1109 (5th ed. 1979) defines
"publish™ as "to issue; to put into circulation.” Wbster's
New World Dictionary 1087 (3d college ed. 1988) defines
"publish™ as "to nake publicly known; announce, proclaim
di vul ge or promulgate.” It is my opinion that a court m ght
reasonably look to these definitions in construing the
nmeani ng of the term "unpublished.” It can thus be inferred
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that the legislative intent of the |anguage enployed in
§ 25-19-105(b)(7) was to provide that only that
correspondence which has not been issued, put into
circulation, or made publicly known is exenpt from public
i nspection and copying under the FOA  Once correspondence
is published, the exenption no | onger applies. Accordingly,
it is ny opinion that, wth respect to your specific
guestion, once the senator's letter was issued to the deputy
prosecuting attorney, it was published and the exenption is
no | onger applicable.

The foregoing opinion, which |I hereby approve, was prepared
by Deputy Attorney Ceneral Elisabeth A Wl ker.

Si ncerely,

W NSTON BRYANT
At torney Genera

WB: cyh



